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PLANNING & STRATEGIC DEVELOPMENT DEPARTMENT

Section 5 referral & declaration on development & exempted development

Planning & Development Act 2000 (as amended)

Reference No. ED/1139
Name Of Applicant(s): John Miller
Address Of Development: | Glenbawn, Burtown, Athy, Co.Kildare
Development Description: | Dog Play Area, Parking Area & Chain Link Fence

Introduction
This is a request for a DECLARATION under Section 5(1) of the Planning and

Development Act 2000 (as amended) to establish whether under Section 5 of the Act
a Dog Play Area, Parking Area & Chain Link Fence are exempted development

Site Location

The subject site is located within the townland of Glenbawn, Burtown and approx. 4km
to the east of the Athy settlement boundary. The subject site has a stated total area of
4acres and is accessed via a local road off the N78. There is no planning history at
the site.



Figure 1: Site Location (Outlined in Red)

Description of Proposed Development
The development is described in the application form as:

‘Is it ok for me to put up a six-foot high chain and link wire fence around a 4-acre
area with a split of 1 acre for a smaller area. Also, a fence around the parking area
so that area would be doubled fenced. The 1-acre area would have a small sand pit,
a plastic pipe as a tunnel, a few more wooden fences, large old tyres (play area).
Then option of going into the 3 acre area with long grass and a few walking tracks
kept cut. | would also have to run a security camera out to that area. Also, | would be
putting a wooden fence for privacy between parking area and the back yard’.

Planning History
None.

Relevant Legislative Background

Planning and Development Act 2000 (as amended)

Section 2(1)
‘Works’ includes any act or operation of construction, excavation, demolition,
extension, alteration, repair or renewal and, in relation to a protected structure
or proposed protected structure, includes any act or operation involving the
application or removal of plaster, paint, wallpaper, tiles or other material to or
from the surfaces of the interior or exterior of a structure.

“Structure” means any building, structure, excavation, or other thing
constructed or made on, in or under land, or any part of a structure so defined.”



Section 3(1)
In this Act, 'development’ means, except where the context otherwise requires,
the carrying out of any works on, in, over or under land or the making of any
material change in the use of any structures or other land.

Section 4(1)
The following shall be exempted development for the purposes of the Act-

(h) development consisting of the carrying out of works for the maintenance,
improvement or other alteration of any structure, being works which affect only the
interior of the structure or which do not materially affect the external appearance of
the structure so as to render the appearance inconsistent with the character of
the structure or of neighbouring structures;

Planning and Development Regulations 2001 (as amended)

Article 6(1)

Subject to article 9, development of a class specified in column 1 of Part 1 of Schedule
2 shall be exempted development for the purposes of the Act, provided that such
development complies with the conditions and limitations specified in column 2 of the
said Part 1 opposite the mention of that class in the said column 1.

Exempted Development — Part 3

Minor works and structures

Class 4

The construction, erection or 1. The height of the wall or fence,

maintenance of any wall or fence, other other than a fence referred to in

than a fence of sheet metal, or a wall or paragraph 2 shall not exceed 2

fence within or bounding the curtilage of metres.

a house 2. The height of any fence for the
purposes of deer farming or
conservation shall not exceed 3
metres.

Article 9 (1)(a)(i)
Restrictions on exemption.

9. (1) Development to which article 6 relates shall not be exempted development
for the purposes of the Act—

(a) if the carrying out of such development would—.....(15 items)
Section 5(7) EIA Screening

The proposed development is not specified in Part 2 of Schedule 5 of the Planning
and Development Regulations 2001(as amended). In any event, it is considered,
having regard to nature, size and location, the proposed development would not be
likely to have significant effects on the environment. Therefore, EIA is not required.



Assessment

The applicant seeks to construct a Dog Play Area, Parking Area, Chain Link Fence &
other items on their own agricultural land.

“Works” are defined in Section 2 of the Act as ‘any act or operation of construction,
excavation, demolition, extension, alteration, repair or renewal and, in relation to a
protected structure or proposed protected structure, includes any act or operation
involving the application or removal of plaster, paint, wallpaper, tiles or other material
fo or from the surfaces of the interior to exterior of a structure’.

Section 3 of the Planning and Development Act 2000 (as amended) defines
“development as the ‘carrying out of any works on, in, over or under land, or the
making of any material change in the use of any structures or other land’. It is
considered that the proposal constitutes development as ‘works’, including
alterations and construction would be undertaken in the process of changing the use
of the site to a dog play area, in the construction of a chain link fence and in the
process of making the car park compliant with the relevant car parking standards.

It is considered that the proposed development which seeks to install a dog play
area would result in change of use of the land, and as such is not considered to be
exempted development.

Having regard to the description of exempted development for fences (in rural areas)
outlined in Part 3: Class 4, of the Planning and Development Regulations 2001, it is
considered that the proposed installation of a chain link fence is not exempted
development in this case. The installation of a fence in this instance would establish
a separation between the grounds of the existing house and the proposed
development site, while not being within or bounding the curtilage of the overall
dwelling. The installation of this chained link fence would not be for the purpose of
the dwelling, but in fact for the proposed change of use of the site. The proposed
development is therefore not in accordance with Class 4 — Exempted Development.

Drawings or figures have not been provided as part of the submission which highlight
the number of car parking spaces that would be provided at the site. Details of
upgrade works have also not been provided. From the images provided it is
considered that development works would have to be undertaken in order to make
the car park compliant with the relevant standards. This part of the proposal is as
such not exempt development.

As part of the application, a sand pit, a piped tunnel and tyres have proposed to be
included as part of the dog play area. Having regard to it already being established
that the applicant seeks to change the use of the site for the purpose of a dog play
area, it is considered that the items listed are ancillary to the enjoyment of a dog play
area and as such would be considered exempted development in this case.
However, the items can only be considered ancillary once permission has
been granted for the change of use of the site to a dog play area. As such for
the purpose of this declaration, the items can not be deemed exempt development,
as it is considered that they are not ancillary to the current agricultural use of the site.



It is unclear from the information provided as to whether the proposed security
camera would constitute exempted development. Having regard to Section 4(1), the
applicant would have to demonstrate that the proposed security camera would not
‘materially affect the external appearance of the structure so as to render the
appearance inconsistent with the character of the structure or of neighbouring
structures’.

Overall, the proposal to change the site to a dog play area is not considered to be
exempt development. There are parts of the application that may be determined
exempt due to there ancillary nature, if the site was to be permitted a change of use
in the future.

Conclusion & Recommendation
Having regard to:

- Sections 2, 3, 4 & 5 of the Planning and Development Act 2000 (as
amended);

- Articles 6 and 9 of the Planning and Development Regulations 2001 (as
amended);

- Class 4 in Part 3 of Schedule 2 of the Planning and Development Regulations
2001 (as amended) - Exempt Development - ‘Minor Works and structures’
and

- The nature, extent and purpose of the works;

It is considered that the proposed works constitutes development as defined in

Section 3(1) of the Planning and Development Act 2000 (as amended) and is not
exempt development as defined by the Planning and Development Act 2000 (as
amended) and the Planning and Development Regulations 2001 (as amended).

The applicant should be advised of the above

Daniel Waldron A/Assistant Planner 01/08/2024

Note to applicant:

It would be recommended that the applicant engages with the Planning Authority in
the form of a pre planning meeting to establish the requirements for an application of
this kind.




14/08/2024

Declaration of Development & Exempted Development under

Section 5 of the Planning and Development Act 2000 (as amended)



WHEREAS a question has arisen as to whether a Dog Play Area, Parking Area &
Chain Link Fence is exempted development.

AS INDICATED on the plans and particulars received by the Planning Authority on
12/07/2024

AND WHEREAS John Miller requested a declaration on the said question from
Kildare County Council,

AND WHEREAS Kildare County Council as the Planning Authority, in considering
this application for a declaration under Section 5 of the Planning and Development
Act 2000 (as amended), had regard to;

(a) Planning and Development Act 2000 (as amended); and
(b) Planning and Development Regulations 2001 (as amended)

AND WHEREAS Kildare County Council has concluded that the proposal comprises
of development to which the provisions of the following applies:

(a) Sections 2, 3, 4 & 5 of the Planning and Development Act 2000 (as
amended);

(b) Articles 6 and 9 of the Planning and Development Regulations 2001 (as
amended);

(c) Class 4 in Part 3 of Schedule 2 of the Planning and Development
Regulations 2001 (as amended) - Exempt Development - ‘Minor Works
and structures’ and

(d) The nature, extent and purpose of the works

NOW THEREFORE Kildare County Council, in exercise of the powers conferred on it
by Section 5(2)(a) of the Planning and Development Act 2000 (as amended), hereby
decides that -

a Dog Play Area, Parking Area & Chain Link Fence is exempted development.

IS development and IS NOT EXEMPTED development pursuant to Section
(2,3,4 & 5) of the Planning and Development Act as amended and Article 6,
Article 9 of the Planning and Development Regulations as amended.

Please note that any person issued with a declaration under Section 5 of the
Planning and Development Act 2000 (as amended) may on payment to the Board of
the prescribed fee, refer a declaration to An Bord Pleanala within 4 weeks of the
issuing of the decision.



Appendix 1: Appropriate Assessment Screening

APPROPRIATE ASSESSMENT SCREENING REPORT
AND
DETERMINATION




(A) Project Details

Planning File Ref

ED1139

Applicant name

John Miller

Development Location

Glenbawn, Burtown, Athy

Site size

4 acre

Application

No

accompanied by an EIS
(Yes/NO)

Distance from Natura | Approx 6.75km from River Barrow SAC

2000 site in km

Description of the project/proposed development — Dog play area, parking area

& chain link fence

(B) Identification of Natura 2000 sites which may be impacted by the

proposed development

Yes/No
If answer is yes,
identify list name
of Natura 2000 site
likely to be
impacted.

1 | Impacts on sites

habitats or species.

designated for freshwater

Is the development
within a Special Area of
Conservation whose
qualifying interests

Sites to consider: River include freshwater No
Barrow and Nore, Rye habitats and/or species,
Water/Carton Valley, or in the catchment
Pollardstown Fen, (upstream or
Ballynafagh lake downstream) of same?
2 | Impacts on sites Is the development
designated for wetland within a Special Area of
habitats - bogs, fens, Conservation whose
marshes and heath. qualifying interests
Sites to consider: River include wetland habitats No
Barrow and Nore, Rye (bog, marsh, fen or
Water/Carton Valley, heath), or within 1 km of
Pollardstown Fen, Mouds same?
Bog, Ballynafagh Bog, Red
Bog, Ballynafagh Lake
3 | Impacts on designated Is the development No

terrestrial habitats.

within a Special Area of




Sites to consider: River Conservation whose
Barrow and Nore, Rye qualifying interests
Water/Carton Valley, include woodlands,
Pollardstown Fen, dunes or grasslands, or
Ballynafagh Lake within 100m of same?
4 | Impacts on birds in SPAs | /s the development
Sites to consider: within a Special No
Poulaphouca Resevoir Protection Area, or within
5 km of same?

Conclusion:

If the answer to all of the above is No, significant impacts can be ruled out for
habitats and bird species.

No further assessment in relation to habitats or birds is required.

If the answer is Yes refer to the relevant sections of C.

(G) SCREENING CONCLUSION STATEMENT
Selected relevant category for project assessed by ticking box.

1 AA is not required because the project is directly connected
with/necessary to the conservation management of the site

2 No potential significant affects/AA is not required

3 Significant effects are certain, likely or uncertain.
Seek a Natura Impact Statement
Reject proposal. (Reject if potentially damaging/inappropriate)

Justify why it falls into relevant category above (based on information
in above tables)

Having regard to the proximity of the nearest SAC and given the loca©on,
nature and extent of the proposed development it is not considered there
would be poten©al for significant effects on the Natura 2000 network.

Name: Daniel Waldron

Position: A/Assistant Planner

Date: 01/08/2024







Kildare County Council
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Section 4 Details of Site

1. Planning History of Site. .. L o R e N S
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6. Under what Section of the Planning and Development 2000 and/or what provision of the Planning and
Development Regulations 2001 is exemption sought (specific details required)

7. Please give a detailed description of the Proposed Development (Use separate page if necessary)....................
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Section § The following must be submitted for a valid application
(Please Tick)
I. | Site Location Map (1:2500 Rural Areas) (1:1000 Urban Areas) )
2. | A Site Layout Plan (Scale 1:500) in full compliance with Article 23 of Planning and
Development Regulations 2001 S

3. | Drawings of the development (Scale 1:50) in full compliance with Article 23 of Planning and
Development Regulations 2001 7

4. | All drawings to differentiate between the original building, all extensions and proposed

development
v’

5. Fee of 80 Euro

Section 6 Declaration
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